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In the District Court of the United States in and for the

Northern District of California.

UNITED STATES OF AjMERIOA, V

Plaintiff, I

vs.

No. 4147.

WILLIAM F. DASHA, THOMAS J.f

DEMPSEY, THOMAiS T. BURNETT\
and WONG DIN,

]

Defendants./

Praecipe for Transcript.

To the Clerk of said District Court:

Sir: Please make return to the writ of error issued

herein, by transmitting to the United States Circuit

Court of Appeals, for the Ninth Circuit, true copies of

the following, viz:

1. The indictment in full.

2. Written objections to the indictment.

3. Order overruling written objections to indict-

ment.

4. Plea in bar.

5. Order overruling plea in bar.

6. Verdict.

7. Objections to passing of sentence.

8. Order overruling objections to passing of sen-

tence.

9. Motion for new trial.
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10. Order denying motion for new trial.

11. Motion in arrest of judgment.

12. Order denying motion in arrest of judgment.

13. Judgment.

14. Petition for order allowing writ of error.

15. Bill of exceptions.

16. Assignment of errors.
f

17. Transmit the original writ of error.

18. Transmit the original citation on the writ of

error.

19. Transmit copy of cost bond.

Attach certificate to above as being the return to the

writ of error, and also certify that copy of writ of error

was lodged with clerk for defendant in error, on date

of issuance of writ.

Dated July 14th, A. D. 1904.

BERT SOHLESINGER,

Attorney for Defendant Wong Din, Plaintiff in Error.

[Endorsed]: Filed July 14th, 1904. Geo. E. Morse,

Clerk. By John Fouga, Dep. Clerk.

Writ of Error (Original).

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honorable,

the Judge of the District Court of the United

•States for the Northern District of California,

Greeting:

Because, in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said
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District Court, before you, or some of you, b'etween

United States of America, defendant in error, a mani-

fest error hath happened, to the great damage of the

said Wong Din, plaintiff in error, as by his complaint

appears.

We, being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command' you,

if judgment be therein given, that then under your

seal distinctly and openly, you send the record and

proceedings aforesaid, with all things concerning*

the same, to the United States Circuit Court of

Appeals for the Ninth Circuit, together with this writ,

so that you have the same at the city of San Francisco,

iu the State of California, on the 20th day of June, next,

in the said Circuit Court of Appeals, to be then and

there held, that the records and proceedings aforesaid

being inspected, the said Circuit Court of Appeals may

cause further to be done therein to correct that error,

what of right, and according to the laws and customs of

the United States, should be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

the 21st day of May, in the year of our Lord, one

thousand eight hundred and ninety-four.

[Seal] GEO. E. MORSE,

Clerk of the United States District Court, Northern

District of California.

Allowed by:

JOHN J. DE HAVEN,
U. S. District Judge,
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The answer to the Judge of the District Court of the

United States for the Northern District of California

to the foregoing writ'.

The record and proceeding* whereof mention is within

made, with all things touching the same, I certify under

the seal of said Court, to the United States Circuit

Court of Appeals for the Ninth Circuit, within men-

tioned, at the day and place within contained in a cer-

tain schedule to this writ annexed as within I am com-

manded.

By the Court.

[Seal] GEO. E. MORSE,

Clerk.

By John Fouga,

Deputy Clerk.

[Endorsed]: No. 4147. United States District Court,

for the Northern District of California. Wong Din,

Plaintiff in Error, vs. United States of America, Defend-

ant in Error. Writ of Error. Filed May 21st, 1904.

Geo. E. Morse, Clerk,

Citation.

UNITED STATES OF AMERICA—ss.

The President of the United States, to United States of

America, Greeting;

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals for the Ninth

Circuit, to be holdem at the City of Sam Francis<30, in the
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State fo Oaliformia, on the 20th day of June, 1904, pur-

suant to a writ of error duly issued and now on file in the

clerk's office of the District Court of the United States,

for the Northern District of California, wherein Wong

Din is plaintiff in error, and you are defendant in error,

to show caue, if any there be, why the judgment ren-

dered against the said plaintiff in error, as in the said

writ of error mentioned, should not be corrected, and

why speedy justice should not be done to the parties in

that behalf.

Witness, the Honorable JOHN J. DE HAVEN, Judge

of the United States District Court for the Northern Dis-

trict of California, this 21st day of May, A. D. 1904.

JOHN J. DE HAVEN,
U. S. District Judge, Northern District of California.

Service of the within citation is hereby admitted by

receipt of a copy this 21st day of May, A. D. 1904.

MARSHALL B. WOODWORTH,
United States Attorney.

[Endorsed] : No. 4147. U. S. District Court for the

Northern Dist. of California. Wong Din, Plaintiff in

Error, vs. United States of America. Citation. Filed

May 21st, 1904. Geo. E. Morse, Clerk.
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In the District Court of the United States, in and for the

Northern District of California.

Indictment.

At a stated term of said court begun and holden at

the city and county of San Francisco, within and for

the State and Northern District of California, on the

second Monday in July, in the year of our Lord one

thousand nine hundred and three.

The grand jurors of the United States of America

within and for the District aforesaid, on their oath

present: That William F. Dasha, Thomas J. Dempsey,

Thomas T. Burnett, and Wong Din, whose true name is

to the grand jurors aforesaid unknown, late of the

Northern District of California, heretofore, to wit, on

the eighth day of August, in the year of our Lord one

thousand nine hundred and three, at the city and county

of San Francisco, in the State and Northern District of

California, then and there being, did then and there

wickedly, corruptly, unlawfully and feloniously conspire,

combine, confederate and agree together with divers

other persons, whose true names are to the grand jurors

aforesaid unknown, to commit an offense against the

United States; that is to say, to then and there willfully,

unlawfully and knowingly aid and abet the landing in

the United States, to wit, at the port of San Francisco,

within the State and Northern District of California,
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from certain vessels the names of which are to the

grand jurors aforesaid unknown, from divers ports and

places in the Empire of China, the names of which said

ports and places are to the grand jurors aforesaid un-

known, the voyages of which said vessels from said

ports and places had then and there terminated at said

port of San Francisco, in the State and District afore-

said, of certain Chinese persons, subjects of the Emperor

of China, whose names are to the grand jurors aforesaid

unknown, and which said Chinese persons were not, nor

was either of them, m^embers of the classes of Chinese

persons who were then and there permitted by the laws

of the United States to enter and remain within the

United States: and which said Chinese persons were

then and there unlawfully in the United States,

in this, to wit, that the said Chinese persons,

and each of them, had theretofore filed and caused

to be filed in the District Court of the United States for

the Northern District of California, petitions to the

said District Court of the United States for a writ of

habeas corpus, upon the ground that said Chinese per-

sons, and each of them, was and were natives of the

United States of America, and entitled to be and remain

within the United States of America; which said writs,

and each of them, had been theretofore by the said Dis-

trict Court decided adversely to the claims of the said

petitioners, and each of them, and the said Chinese per-

sons, and each of them, had been ordered by the said

District Court to be deported to the Empire of China,

and each of which said Chinese persons had theretofore
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been brought to the United States in the vessels afore-

said, the names of which said vessels are unknown to

the grand jurors aforesaid, as aforesaid.

And that, to effect the object of the said conspiracy,

the said Wong Din, whose true name is to the grand

jurors aforesaid unknown as aforesaid, heretofore, to

wit, on the eighth day of August, in the year of our Lord

one thousand nine hundred and three at the city and

county of San Francisco, in the State and Northern Dis-

trict of California, then and there being, did then and

there unlawfully, willfully, knowingly and feloniously

pay and procure to be paid to the said Thomas T. Bur-

nett, who was then and there a deputy sheriff of the

city and county of San Francisco, State of California,

assigned to duty at the county jail of the said city and

county, in which said county jail certain Chinese per-

sons, w^hose true names are to the grand jurors afore-

said, unknown, were then and there confined, awaiting

deportation to China under order of the District Court

of the United States for the Northern District of Cali-

fornia, duly given and made, the sum of one thousand

dollars, lawful money of the United States, for the pur-

pose and with the intent on the part of him, the said

Wong Din, w^hose true name is to the grandjurors afore-

said unknown as aforesaid, of inducing the said Thomas

T. Burnett and the said William F. Dasha and the said

Thomas J. Dempsey to substitute, and cause and pro-

cure to be substituted, and to allow ancJ, permit to be

substituted, for and in the place and stead of five cer-

tain Chinese persons whose true names are to the grand
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jurors aforesaid unknown, who were then and there

awaiting- deportation as aforesaid, five certain Chinese

persons other tlian and cfilferent from the Chinese per-

sons who were then and there awaiting deportation to

China as aforesaid, the true names of which said other

and different Chinese persons are to the grand jurors

aforesaid unknown.

And so the grand jurors aforesaid, on their oath

aforesaid, do say that the said William P. Dasha,

Thomas J. I>empsey, Thomas T, Burnett, and Wong Din,

whose true name is to the grand jurors aforesaid un-

known as aforesaid, with divers other persons, whose

true names are to the grand jurors aforesaid unknown

as aforesaid, in manner and formj as aforesaid, did con-

spire together to commit an offense against the United

States.

Against the peace and dig-nity of the United States of

America, and contrary to the form of the sta-tute of the

said United States of America, in such case made and

provided,

MARSHALL B. WOODWORTH,
. United States Attorney.

The following witnesses were examined: Thomaa

Francis Martin, John A. Bellis, J. E. Gardner, Choy

Gut, Lee Ling Ngee, Wong Sue Quong, Lee Gun, David

D. Jones, Thomas Burnett.

[Endorsed]: A True Bill. A. W. Scott, Foreman

Grand Jury. Presented and filed in open court, October

27, 1903. Geo. E. Morse, Clerk. By J. S. Manley,

Deputy Clerk.
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In the District Court of the United States, in and for the

Northern District of California.

UNITED STATES OF AMERICA, \

Plaintiff, I

vs.
I

\ No. 4147.
WILLIAM F. DASHA, THOMAS J.(

DEMPSEY, THOMAS T. BURNETT \

and ¥70NG DIN, 1

Defendants./

Objections to Indictment by Defendant Wong Din.

• nd now comes the defendant above named, Wong

Din, and objects to the introduction of any evidence;

in this cause for the reasons and upon the grounds:

1. That the indictment herein does not state facts

sufficient to constitute a public offense against the laws

of the United States.

2. That said indictment does not state facts suffi-

cient to constitute an offense against the laws of the

United States within the meaning of the Sixth Amend-

ment of the Constitution of the United States.

3. That the said indictment fails to set forth the na-

ture and cause of the accusation against the said de-

fendant, Wong Din, with clearness, precision and cer-

tainty required by the Sixth Amendment to the Consti-

tution of the United States.
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4. That the indictment fails to show whether the al-

leged time of the alleged conspiracy anted'ates the time

of the alleged' overt act; that the said indictment fails

to show that the alleged overt act postdates the time of

the alleged conspiracy.

Wherefore, defendant prays that his objections be

sustained.

BERT SOH'LESINGER,

Attorney for Wong Din.

[Endorsed^]: Filed April 6, 1904. Geo. E. Morse,

Clerk. By J. S. Manley, Deputy Clerk.

In the District Court of the United States, in and for the

Northern District of California.

UNITED STATES OF AMERIOA,
Plaintiff,

vs.

WILLIAM F. DASHA, THOMAS J.

DEMPSEY, THOMAS T. BURNETT^
and WONG DIN,

Defendants.

Plea in Bar by Defendant Wong Din.

Now comes the defendant, Wong Din, in his own

proper person, and having heard the indictment herein

read and protesting that he is not guilty of the premises

charged in said indictment and that the United States

ought not to further prosecute the said indictment

against the said Wong Din because he says that here-
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tofore, to wit, at the District Court of the United States

for the Northern District of California, at a term of the

said court, holden on the '5th day of April, 1904, it was

presented that the said Wong Din did on the 8th day

of August, 1903, at the city and county of San Francisco,

in the State and Northern District of California,

wickedly, corruptly, unlawfully and feloniously con-

spire, combine, confederate and agree together with his

codefendants, the said Dasha, Dempsey and Burnett,

and with divers other persons whose true names were

unknown, to commit an offense against the United

States as to then and there willfully, unlawfully and

knowingly aid and abet the landing in the United States,

to wit, at the port of San Francisco, within the the State

and Northern District of California, from certain vessels

the names of which are to the grand jurors aforesaid un-

known, from divers ports and places in the Empire of

China, the names of which said ports and places were

unknown, the voyages of which said vessels from said

ports and places having there and then terminated at

said port of San Francisco, of certain Chinese persons

subject to the Etnperor of China, whose names were un-

known, and which said' Chinese persons were not nor

was either of them m,embers of the classes of Chinese

persons who were then and there permitted by the laws

of the United States to enter and remain within the

United States, and which said Chinese persons were

then and there unlawfully in the United States, in this,

to wit , that the said Chinese persons and each of them

had theretofore filed and caused to be filed in the said
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District Court of the United States, for the Northern

District of Oalifornia, petitions to the said District

Court of the United States for a writ of habeas corpus

upon the ground that said Chinese persons and each of

them was and were natives of the United States of

America and entitled to be and remain within the

United! States of America, which said writs and each of

them had theretofore by the said District Court been

decided adversely to the claims of the said petitioners,

and each of them, and the said Chinese persons, and

each of them, had been ordered hj the said District

Court to be deported to the Empire of China, and each

of which said Chinese persons had theretofore been

brought to the United States in the vessels aforesaid,

the names of which said vessels as aforesaid being un-

known, and a jury having been impaneled and duly

sworn to well and trnh^ try the cause or matter above

set forth, were by the order of the United States District

Court in and for the Northern District of California, on

or about the 5th day of April, 1904, discharged, which

said order of discharge still remains in full force and

effect and is not in the least reversed or made void, and

the said Wong Din says that he and the Wong Din

above referred to in said proceedings are one and the

same person and not other and different persons, and

that the offense of which the said Wong Din was so in-

dicted and tried as aforesaid and the offense of which

he is now indicted are one and the same, and this the

said Wong Din is ready to verify.
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Wherefore he prays judgment and that by the Court

he may be dismissed and discharged from the said

premises in the present indictment specified.

BERT SOHLESINGER,

' Attorney for Defendant Wong Din.

T. O. WEST,

S. O. WRIOHT,

Of Counsel for Wong Din.

[Endorsed]: Filed April 6th, 1904. Geo. E. Morse,

Clerk. By J. S. Manley, Deputy Clerk.

At a stated term of the District Court of the United

States for the Northern District of California, held

at the courtroom in the city and county of San

Francisco, on Wednesday, the 6th day of April, A.

D. 1904. Present: The Honorable JOHN J. DE
HAVEN, Judge.

[Number and Title of Case.]'

Order Overruling Objections and Plea in Bar, etc., of Wong

Din.»»••»•»
Mr. West, on behalf of defendant Wong Din inter-

posed a plea of once in jeopardy. After hearing Mr.

West, it is ordered that said plea be, and the same is

hereby, overruled; to which order the defendant, Dy his

attorney, then and here duly excepted. * * Mr. West,

on behalf of the defendant Wong Din, in view of the

plea of guilty entered by defendant Dasha objected

to proceed with the jury as impaneled and excepts to
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said jury. After hearing Mr. West, it is by the Court

ordered that said objections and exceptions be, and

the same are hereby, denied, to which order the defend-

ant Wong Din then and there duly excepted. Mr.

Wright then filed written objections to the indictment

herein on behalf of the defendant Wong Din. By the

Court ordered that said objections be, and the same are

hereby, overruled, to which order the defendant Wong

Din, by his attorney then and there duly excepted.

/» the District Court of the United States, in and for the

Northern District of California.

THE UNITED STATES OF AMEK- \

ICA, /

vs. )
^'«- ^'1^^-

WILLIAM F. DASHA et al. /

Verdict.

We, the jury, find Wong Din, the prisoner at the

bar, guilty as charged.

A. W. BEADLE,

Foreman.

[Endorsed]: Filed April 6th, 1904, at 3 o'clock and 37

minutes, P. M. Geo. E. Morse, Clerk. By J. S. Man-

ley, Deputy Clerk.
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In the District Court of the United Statei, in and for the

NortJiern Districi of CaHfornia,

UNITED STATES OF AMEKICA,
Plaintiff,

vs.

WM. F. DASHER, THOS. J. DEMP-
SBY, THOS. T. BURNETT, and

WONG DIN,

Defendants.

Motion for a New Trial by Defendant Wong Din.

To the Olerk of the above-entitled Court, and Marshall

B. Woodworth, United States Attorney:

You will please take notice that on Saturday, the

9th day of April, 1904, at the opening of court on said

date, or as soon thereafter as counsel can be heard, the

defendant Wong Din will move said Court to set aside

and vacate the verdict of the jury herein, and to grant

said defendant a new trial in said cause upon the fol-

lowing grounds, to wit:

1. Insufficiency of the evidence to justify said ver-

dict, and that the same is against the law.

2. Errors of the Court occurring at the trial affect-

ing the substantial rights of the defendant, and toi

which exceptions were duly taken.
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3. That the indictment fails to state an offense,

againsit the laws of the United States.

4. That the Court erred in its charge to the jury.

Respectfully,

BERT SCHLESINGER,

Attorney for Defendants.

Service of a copy of the within is hereby acknowl-

edged this eighth day of April, A. D. 1904.

MARSHALL B. WOODWORTH,
Attorney for United States.

[Endorsed]: Filed Apr. 8, 1904. Geo. E. Morse, Clerk.

By J. S. Manley, Deputy Clerk.

Fn the District Court of the United States, in and for the

Northern District of California.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

WM. F. DASHER, THOS. J. DEMP-
SEY, THOS. T. BURNETT, and

WONG DIN,

Defendants.

Motion in Arrest by Wong Din.

The defendant, Wong Din, in the above-entitled cause

moves the Court in arrest of judgment Herein upon

the following grounds:

I. That the indictment herein does not state any

facts sufficient to constitute an offense against the laws

of the United States.
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II. That the said indictment does not set forth the

nature or cause of the accusation 'against the said

defendant Wong Din with sufficient clearness, precision

or certainty to have enabled him to make his defense.

III. That the said indictment fails to show whether

the time of the alleged conspiracy antedates the tinif of

the overt act, and the said indictment fails to show that

the alleged overt act postdates the time of the alleged

conspiracy.

Respectfully,

BERT~SDHLESINGER,

Attorney for Defendants.

Service of a copj^ of the within is hereby acknowl-

edged this gth day of April, A. D. 1904.

MARSHALL B. WOODWORTH,

Attorney for United States.

[Endorsed]: Filed April 9th, 1904. Geo. E. Morse,

Clerk. By J. S. Manley, Deputy Clerk.
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At a stated term of the District Court of the United

States for the Northern District of California, held

at the courtroom in the city and county of San

Francisco, on Saturday, the 23d day of April, A. D.

1904. Present: The Honorable JOHN J. DB

HAVEN, Judge.

[Number and Title of Case.]

Order Denying Motion for New Trial and Motion in Arrest of

Judgment as to Defendant Wong Din.

• *•«*»»*«
The motions by the defendant Wong Din for a uew

trial herein, and to arrest the judgment herein, having

been heretofore submitted to the Court for decision,

now, after due consideration had thereon, it is by the

Court ordered that each of said motions be, and the

same is hereby, denied. By the Court ordered that the

defendant Wong Din be produced in open court on Mon-

day, April 25th, 190^, at 10 o'clock A. M. for sentence.
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In the District Court of the United States, in and for the

Northern District of California.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

WM. F. DASHER et al..

Defendants. /

Objection to Passing of Sentence by Defendant Wong Din.

Now comes the defendant, Wong Din, and protests

against the imposition of sentence upon the verdict

herein upon the ground that heretofore, to wit, on Sat-

urday, the 23d day of April, 1904, the above-entitled

Court an-ested judgment under said indictment with

respect to this defendant's codefendants herein, viz.,

William F. Dasha and Thomas J. Dempsey.

Respectfully,

BERT SCHLESINGER,

Attorney for Defendant Wong Din.

[Endorsed]: Filed April 26, 1904. Geo. E. Morse,

Clerk. By J. S. Manley, Deputy Clerk.
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At a stated term of the District Court of the United

States for the Northern District of California, held

at the courtroom in the city and county of San

Francisco, on Monday, April 25th, 1904. Present:

The Honorable JOHN J. DE HAVEN, Judge.

[Number and Title of Case.

J

Order Overruling Objections to Passing of Sentence on De-

fendant Wong Din.

In this case, the deiEendant Wong Din with S. C.

Wright, his attorney, being present in open court, Mar-

shall B. Woodworth, United States attorney, moved

for judgment against the defendant Wong Din. There-

upon the defendant Wong Din filed objections to pass-

ing of sentence upon him. After hearing Mr. Wright,

in support of said motion, it is by the Court ordered

that said objections be, and the same are hereby, de-

nied. Nothing appearing why sentence should not be

pronounced, it is by the Court ordered that the said

Wong Din, for the offense of which he stands convicted,

be, and he is hereby, sentenced to be imprisoned for

one year. And further ordered that said sentence of

imprisonment be executed upon the said Wong Din uy

imprisonment in the county jail of the county of Ala-

meda, California. On motion of Mr. Wright, it is or-

dered that execution of sentence imposed upon the de-
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fendant Wong Din be, and the same is hereby, stayed

for the period of ten days.

At a stated term of the District Court of the United

States for the Northern District of California, held

at the courtroom in the city and county of San

Francisco, on Monday, the 25th day of April, A. D.

1904. Present: The Honorable JOHN J. DE

HAVEN, Judge.

THE UNITED STATES OP AMEK^
lOA,

vs.

No. 4,147.

WONG DIN et al., \

Defendants. /

Conspiracy. Sec. 5440, R. S. U. S.

Judgment on Verdict of Guilty as to Defendant Wong Din.

Marshall B. Woodworth, United States attorney, the

defendant, Wong Din, with his counsel, S. C. Wright,

came into court. The defendant Wong Din was duly

informed by the Court of the nature of the indictment

filed on the 27th day of October, 1903, charging him

with conspiracy with William F. Dasha, Thos. J.

Dempsey and Thomas T. Burnett, to commit an offense

against the United States; of his arraignment and plea

of not guilty; of his trial and the verdict of the jury
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on the 6th day of April, 1904, to wit: "We, the jury,

tind Wong Din, the prisoner at the bar, guilty as

charged."
;

The defendant was then asked if he had any legal

cause to show why judgment should not be pronounced

against him, and no sufficient cause being shown or ap-

pearing to the Court, thereupon the Court rendered its

judgment:

That whereas, the said Wong Din, having been duly

convicted in this court of conspiracy with William F.

Dasha, Thos J. Dempsy and Thomas T. Burnett to com-

mit an offense against the United States

—

It is therefore ordered, adjudged and decreed that the

said Wong Din be imprisoned for the term of one (1)

year. And it is further ordered and adjudged that said

judgment of imprisonment be executed upon the said

Wong Din by imprisonment in the county jail of the

county of Alameda, State of California.

JOHN DE HAVEN,

United States District Judge, Northern District of Cali-

fornia.

[Endorsed]: Filed Apr. 25, 1904. Geo. E. Morse,

Qerk. By J. S. Manley, Deputy Clerk.
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Tn the District Court of the United States, Northern District

of California.

UNITED STAT'ES O'F AMERICA,
Plaintiff,

TS.

WILLIAM F. DASHA, THOMAS J.

DEMPSEY, THOMAS T. BURNETT^
and WONO DIN,

Defendants,

No. 4147.

Petition of Wong Din for, and Order Allowing, Writ of Error.

To the Honorable JOHN J. DE HAVEN, Judge of the

District Court of the United States, for the Northern

District of California:

The petition of Wong Din respectfully shows that

on the 25th day of April, 1&04, the said District Court

rendered its judgment herein against your petitioner,

sentencing the defendant, Wong Din, to be imprisoned

for the term of one year in the county jail in Alameda
county. State of California.

That the said United States of America is the plain-

tiff herein, and the said Wong Din is one of the defend-

ant herein.

That the said judgment is final; that your petitioner,

Wong Din claims a writ of error herein against said

judgment, and upon the following grounds, viz.:
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1. That the evidence is insufficient to justify the ver-

dict, and the judgment pronounced thereon in this:

That there is no specific proof of the corpus delicti,

other than what appears from the testimony of Thomas

T. Burnett, a codefendant and alleged coconspirator.

2. That the evidence is insufficient to justify the

verdict and the judgment pronounced thereon in this:

That there is absolutely no evidence to show, other

than the testimony of a codefendant and alleged co-

conspirator, that the defendant Wong Din, entered into

a conspiracy with any person or persons whatever to un-

lawfully and knowingly aid and abet the landing in the

United States, at the port of San Francisco, from ves-

sels plying between Cthina and the United States,

Chinese persons who are not members of the classes

of Chinese who are permitted by the laws of the United

States to enter and remain within the United States.

3. That the evidence is wholly insufficient to justify

the verdict, and the judgment, pronounced thereon in

this:

That there is absolutely no legal and competent evi-

dence proving or tending to prove the charge of con-

spiracy.

4. That the evidence is insufficient to justify the ver-

dict and the judgment pronounced thereon in this:

That there is no independent proof of the corpus

delicti or conspiracy so far as the defendant, Wong Din

is concerned other than the testimony of a codefendant;

and an alleged coconspirator as revealed by the indict-

ment itself.
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5. That the indictment in this action does not state

facts sufficient to constitute an offense against the laws

of the United States ; that said indictment is repugnant

to and in violation of the Sixth Amendment to the Con-

stitution of the United States.

6. That the said District Court committed manifest

error in denying, refusing and overruling defendant

Wong Din's motion for a new trial, and motion in arrest

of judgment, which ruling is to the great detriment, in-

jury and prejudice of your petitoner, and in violation of

the rights conferred upon him by law.

7. That the said District Court committed manifest

error in failing to instruct the jury to acquit the defend-

ant, Wong Din.

8. That the District Court committ^ manifest error

in not giving the instructions requested by the said

Wong Din.

9. That the evidence is insuflBcient to justify the

verdict.

10. That the District Court committed manifest error

in sentencing defendant Wong Din to be imprisoned in

the county jail of Alameda county, State of California,

for the term of one year, w^hich judgment is to the great

detriment, injury and prejudice of your petitioner, and

contrary to and in violation of the rights conferred upon

him by law.

11. That the Court committed manifest error in over-

ruling the said defendant's objection to the reception

of any testimony or evidence on the part of the witness

Thomas T. Burnett, for the reason that said witness is
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a codefendant and alleged coconspirator and that his

testimony tending to prove the commission of the al-

leged offense of conspiracy could not and should not be

received until the corpus delicti had first been proven.

12. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by the defendant, viz.

:

I charge you that a mere preponderance of evidence

in a criminal case is not sufficient to justify a verdict

of guilty.

The defendant is entitled to the presumption of in-

nocence, and the burden of establishing his guilt rests

upon the prosecution. I instruct you that it is not

sufficient that the circumstances coincide with, account

for, and therefore render probable, the hypothesis of

guilt asserted by tlie prosecution, but they must exclude

to a moral certainty and beyond a reasonable doubt

every other hypothesis but the single one of guilt, or

the jury must find the defendant not guilty.

13. That the District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by the defendant, viz.:

"Strictly speaking, the burden of proof, as those words

are understood, in criminal law, is. never upon the ac-

cused to establish his innocence or to disprove the facts

necessary to establish the crime for which he is in-

dicted. It is on the prosecution from the beginning to

the end of the trial, and applies to every element neces-

sary to constitute the crime.''
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14. That the District Court committed manifest

error in refusing to give to the jury the following In-

struction requested by the defendant, viz.:

"If there exist in the mind of a juror a reasonable

doubt as to the truth of the charges made in the in-

dictment, it is the duty of such juror to give the defend-

ant the benefit of that doubt, and to advocate and vote

for his acquittal. Then, what is reasonable doubt?

It is a term often used, probably well understood, but

not easily defined. It is not mere possible doubt, because

everything relating to human affairs and depending on

moral evidence is open to some possible or imaginary

doubt. It is that state of the case, which, after the

entire comparison and consideration of all the evidence,

leaves the minds of the jurors in that condition that

they cannot say they feel an abiding conviction, to a

moral certainty, of the truth of the charge.

The burden of proof is upon the prosecution. All the

presumptions of law independent of evidence are in

favor of innocence, and every person is presumed to be

innocent until he is proved guilty. If, upon such proof,

there is a reasonable doubt remaining, the accused is

entitled to the benefit of it by an acquittal.

"For it is not sufficient to establish a probability,

though a strong one arising from the doctrine of chances

that the fact charged is more likely to be true than the

contrary; but the evidence must establish the truth of

the charge as to a reasonable and moral certainty; a

certainty that convinces and directs the understanding
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and satisfies the reason and judgment of those who are

bound to act conscientiously upon it."

15. That the District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by the defendant, viz.:

"I charge you that the defendant Wong Din cannot be

convicted of the charge set forth in the indictment on

the mere extrajudicial confession of the defendant in

this action, unless such confession is corroborated in a

material and substantial manner by evidence aliunde as

to the corpus delicti."

16. That the said District Court committed manifest

error in refusing to give to the jury the following in-

struction requested by the defendant, viz.

:

"I charge you that you cannot find the defendant,

Wong Din, guilty of the crime of conspiracy, unless you

are satisfied to a moral certainty, and beyond all reason-

able doubt, that the alleged conspiracy was formed by

the defendants Dasha, Dempsey, Burnett and Wong

Din. But if you find that the conspiracj- was formed

by the three first named, and that the said Wong Din,

did not conspire, confederate or agree with the said

Dasha, Dempsey and Burnett to commit an offense

against the United States, but merely paid them a cer-

tain sum of money to exchange or substitute Chinese, I

charge you that such payment would not be an overt

act in furtherance of said conspiracy so far as the said

Wong Din is concerned, but would only be such an overt

act as to bind the defendants Dasha, Dempsey and Bur-

nett, and you must therefore acquit the said Wong Din."
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17. That the said District Court committed manifest

error in overruling and denying Wong Din's plea in bar

to the prosecution of this action.

18. That the said District Court committed manifest

error to the great prejudice of the defendant, Wong

Din, in refusing to permit his counsel to examine

the remaining eleven jurors, after the discharge of the

juror, Mohr, for the purpose of ascertaining whether

or not the withdrawal of a plea of not guilty to the

alleged offense charged in the indictment in this action

by one of the defendants herein, William F. Dasha, and

entering a plea of guilty to said charge in the presence

of said eleven jurors, would or would not prejudice the

said jurors, or any of them, against the defendant,

Wong Din.

19. That the said Dstrict Court committed manifest

error in overruling and denying defendant Wong Din's

objections to the imposition of sentence and judgment

thereon, for the reason that heretofore, and on the 2(3d

day of April, 1904, the said District Court arrested judg-

ment under the indictment in this action with respect

to the codefendants Willam F. Dasha and Thomas J.

Denpsey.

All of which errors above enumerated appear affirm-

atively from the record and proceedings iherein, ti&

which reference is hereby made; that said errors are to

the great damage of your petitioner; and he therefore

prays that he be allowed a writ of error herein, and

such other process as will enable him to obtain a review
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of the case, and a correction of said errors by the United

States Circuit Court of Appeals for the Ninth Circuit.

WONO DIN,

; ;

Petitioner,

IBERIT SOHL.ESINGER,

! Attorney for Petitoner.

Tn the District Court of the United States, in and for the

Northern District of California.

THE UNITED STATES OF AMEEICA,

vs.

WILLIAM F. DASHA, THOMAS J. I ^^ ^^^rj

DEMPSEY, THOMAS T. BURNETT,

and WONG DIN, \

Defendants.

Order Allowing Writ of Error.

LTpon the foreg'oing petition it appears that the writ

of error therein prayed for of right ought to issue.

It is therefore ordered that said writ of error be, and

the same is, allowed, and the petitioner is ordered to

furnish upon said writ a bond for costs and damages

in the penal sum of one hundred dollars and conditioned

as prescribed by law.

Dated May 21st, A. D. 1904.

JOHN J. DE HAVEN,

U. S. District Judge, Northern District of California.
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Service of a copy of the within is hereby acknowl-

edged this 21st day of May, A. D. 1904.

MARSHALL B. WOODWORH,
U. S. Attorney.

[Endorsed]: Filed May 21, 1904. Geo. E. Morse,

Clerk.

In the United States Circuit Court of Appeals, for the Ninth

Circuit.

WONG DIN,

Plaintiff in Error,

vs.

UNITED STATES OE AMERIOA,
j

Defendant in Error. /

Assignment of Errors.

Now comes the defendant, Wong Din, the plaintiff in

error herein, by Bert Schlesinger, Esq., his attorney,

and specifies the following as the errors upon which he

will rely, and will urge upon his writ of error in the

above-entitled action, viz.:

1. That the evidence is insufficient to justify the ver-

dict and the judgment pronounced thereon in this:

That there is no specific proof of the corpus delicti,

other than what appears from the testimony of Thomas

T. Burnett, a codefendant and alleged co-conspirator.

2. That the evidence is insufficient to justify the ver-

dict and the judgment pronounced thereon in this:

That there is absolutely no evidence to show, other

than the testimony of a codefendant and alleged co-
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conspirator, that the defendant, Wong Din, entered into

a conspiracy with any person or persons whatever to

unlawfully and knowingly aid and abet the landing in

the United States at the port of San Francisco, from

vessels plying between China and the United States,

Chinese persons who were not members of the classes

of Chinese who were permitted by the laws of the United

States to enter and remain within the United States.

3. That the evidence is wholly insufficient to justify

the verdict and the judgment pronounced thereon in

this:

That there is absolutely no legal and competent evi-

dence proving or tending to prove the charge of con-

spiracy.

4. That the evidence is insufficient to justify the ver-

dict and the judgment pronounced thereon in this:

That there is no independent proof of the corpus

delicti or conspiracy so far as the defendant, Wong Din

is concerned, other than the testimony of a codefendant

and an alleged conspirator as revealed by the indict-

ment itself.

5. That the indictment in this action does not state

facts sufficient to constitute an offense against the laws

of the United States; that said indictment is repugnant

to and in violation of the Sixth Amendment to the Con-

stitution of the United States.

6. That the said District Court committed manifest

error in denying, refusing and overruling defendant

Wong Din's motion for a new trial, and motion in arrest

of judgment, which ruling is to the great detriment.
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injury and prejudice of defendant, and in violation of

the rights conferred upon him by law.

7. That the District Court committed manifest error

in not giving the instructions requested by the said

Wong Din.

8. Thaf the said District Court committed manifest

error in failing to instruct the jury to acquit the defend-

ant, Wong Din.

9. That the evidence is insufficient to justify the ver-

dict.

10. That the District Court committed manifest

error in sentencing the defendant, Wong Din, to be im-

prisoned in the county jail of Alameda county, State of

California, for the term of one year, which judgment is

to the great detriment, injury and prejudice of defend-

ant, and contrary to and in violation of the rights con-

ferred upon him by law. '

11. That the said District Court committed manifest

error in overruling the said defendant's objection to the

reception of any testimony or evidence on the part of

the witness Thomas T. Burnett, for the reason thatl

said witness is a codefendant and an alleged conspir-

ator, and that his testimony tending to prove the com-

mission of the alleged offense of conspiracy could noti

and should not be received until the corpus delicti hadj

first been proven.

12. That the said District Court committed manifest

error in refusing to give to the jury the follo^<ring in-

struction requested by the defendant, viz.

:
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"I charge you that a mere preponderance of evidence

in a criminal case is not sufficient to justify a verdict of

guilty.

The defendant is entitled to the presumption of in-

nocence, and the burden of establishing his guilt rests

upon the prosecution. I instruct you that it is not

sufficient that the circumstances coincide with, account

for, and therefore render probable the hypothesis of

guilt asserted by the prosecution, but they must exclude

to a moral certainty and beyond a reasonable doubt

every other hypothesis but the single one of guilt, or the

jury must find the defendant not guilty."

13. That the District Court committed manifest error

in refusing to give to the jury the following instruction

requested by the defendant, viz.:

"Strictly speaking, the burden of proof, as those

words are understood in criminal law, is never upon the

accused to establish his innocence or to disprove the

facts necessary to establish the crime for which he is

indicted. It is on the prosecution from the beginning

to the end of the trial, and applies to every element

necessary to constitute the crime."

14. That the District Court committed manifest er-

ror in refusing to give to the jury the following instruc-

tion requested by the defendant, viz.:

"If there exists in the mind of a juror a reasonable

doubt as to the truth of the charges made in the indict-

ment, it is the duty of such juror to give the defendant

the benefit of that doubt, and to advocate and vote for

his acquittal. Then, what is reasonable doubt? It is
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a term often used, probably well understood, but not

easily defined. It is not mere possible doubt; because

everything relating to human affairs and depending

on moral evidence is open to some possible or imaginary

doubt.

It is that state of the case, which, after the entire

comparison and consideration of all the evidence, leaves

the minds of the jurors in that condition that they can-

not say they feel an abiding conviction, to a moral cer-

tainty, of the truth of the charge.

The burden of proof is upon the prosecution. All the

presumptions of law, independent of evidence, are in

favor of innocence, and every person is presumed to be

innocent until he is proved guilty. If upon such proof

there is a reasonable doubt remaining, the accused is

entitled to the benefit of it by an acquittal."

"For it is not sufficient to establish a probability,,

though a strong one arising from the doctrine of chances

that the fact charged is more likely to be true than the

contrary; but the evidence must establish the truth of

the charge to a reasonable and moral certainty; a cer-

tainty that convinces and directs the understanding,

and satisfies the reason and judgment of those who are

bound to act conscientiously upon it,"

15. That the District Court committed manifest er-

ror in refusing to give tO' the jury the following instruc-

tion requested by the defendant, viz.

:

"I charge you that the defendant, Wong Din, canno-t

be convicted of the charge set forth in the indictment

on the mere extrajudicial confession of a defendant in
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this action, unless such confession is corroborated in a

material and substantial manner by evidence aliunde

as tx) the corpus delicti."

16. That the said District Court committed manifest

error in refusing to give to the jury the following In-

struction requested by the defendant, viz.:

"I charge you that you cannot find the defendant,

Wong Din, guilty of the crime of conspiracy unless you

are satisfied to a moral certainty and beyond all reason-

able doubt that the alleged conspiracy was formed by

the defendants Dasha, Dempsey, Burnett and Wong

Din. But if you find that the conspiracy was formed by

the three first named, and that the said W^ong Din, did

not conspire, confederate or agTee with the said Dasha,

Dempsey, and Burnett, to commit an offense against the

United States, but merely paid them a certain sum of

money to exchange or substitute Chinese, I charge you

that such payment would not be an overt act in further-

ance of said conspiracy, so far as the said Wong Din is

concerned, but would only be such an overt act as to

bind the defendants, Dasha, Dempsey, and Burnett, and

you must therefore acquit the said Wong Din."

17. That the said District Court committed manifest

error in overruling and denying Wong Din's plea in bar

to the prosecution of this action.

18. That the said District Court committed manifest

error in denying and overruling defendant Wong Din's

motion in arrest of judgment.

19. That the said District Court committed manifest

error in overruling and denying Wong Din's objections
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to the imposition of sentence and judgment thereon, for

the reasoii that heretofore, and on the 23d day of April,

1904, the said District Court arrested judgment under

the indictment in this action with respect to the co-

defendants, William F. Dasha and Thomas J. Dempsey.

20. That the said District Court committed manifest

error in denying the request of counsel for defendant

Wong Din to examine the jurors in said action as' to

whether or not the withdrawal of the plea of not guilty

heretofore interposed by one of the defendants herein,

William F, Dasha, to the alleged crime set forth in the

indictment, and interposing a plea of guilty in the pres-

ence of the jury impaneled to try said cause, would or

would not prejudice said jurors or any of them against

the said defendant, Wong Din.

21. That the said District Court committed manifest

error to the great prejudice of the defendant, Wong

Din, in refusing to permit his counsel to examine the

remaining eleven jurors, after the discharge of the juror

Mohr, for the purpose of ascertaining whether or not

the withdrawal of a plea of not guilty and the entering

of a plea of guilty by defendant William F. Dasha, in

the presence of said eleven jurors, would or would not

prejudice the jurors, or any of them, against the de-

fendant, Wong Din.

Where as, by the law of the land, said judgment

ought to have been given for the said Wong Din, plain-

tiff in error, and against the United States of America,

defendant in error; and the said plaintiff in error, Wong

Din, prays that the judgment be reversed, annulled, and
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altogether held for naught, and that he be restored to

all things which he hath lost by reason of said judg-

ment
BERT SCHLESINGER,

Attorney for Plaintiff in Error.

Service of a copy of the within is hereby acknowl-

edged this 21st day of May, A. D. 1904.

MARSHALL B. WOODWORTH,
Attorney for United States.

[Endorsed]: Filed May 21, 1904. Geo. E. Morse,

Clerk.

In the District Court of the United States, in and for the

Northern District of California.

UNITED STATES OF AMERICA,

Plaintiff,

vs.

\ No. 4147.
WILLIAM F. DASHA, THOMAS J.

(

DEMPSEY, THOMAS T. BURNETT,

and WONG DIN,

Defendants.

Bill of Exceptions.

Be it remembered that heretofore, on the 6th day of

April, A. D. 1904, the above-entitled action came on

regularly for trial before said United tates District

Court and a jury impaneled to try the same.

Marshall B. Woodworth, Esq., United States District

Attorney, and Benjamin L. McKinley, Esq., Assistant
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United States District Attorney, represented the United

States of America, in the prosecution of this case, and

Thomas 0. West, Esq., represented the defendant.

After the impanelment of the jury to try all of the de-

fendants in said action except the defendant Burnett,

and immediately after the opening: statement for the

United States had been made by Assistant United

States Attorney McKinley, counsel for one of the de-

fendants, Thomas J. Dempse}-, applied for and was

granted permission by the Court to withdraw defend-

ant Dempsey's plea of not guilty heretofore entered in

said cause, and to enter a plea of guilty to the alleged

charge set forth in the indictment in said action, which

the defendant Dempsey thereupon did.

Mr. West, of counsel for defendant, Wong Din, there-

upon asked for and obtained permission from the Court

to re-examine the jurors for the purpose of ascertaining

whether or not the fact of defendant Dempsey changing

his plea of not guilty of the alleged crime set forth in

the indictment in this cause, would prejudice the jurors

or any of them against the defendant, Wong Din. On

examining the said jurors, one of them named Mohr,

admitted that that fact so prejudiced him that he would

be unable to give the said defendant, Wong Din, a fair

and impartial trial, whereupon the Court excused the

said Mohr from further attendance in the case. Each

of the eleven remaining jurors upon examination by

counsel for the defendant, stated that the fact that the

defendant, Dempsey, had pleaded guilty to the offense

charged in the indictment, would not in any manner
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affect their judgment or prejudice them, or any of them,

against the defendant, Wong Din. And the trial was

continued until the morning- of April 6, 1904.

Immediately upon the opening of the Court, and be-

fore a juror had been selected to fill the vacancy caused

by the discharge of the juror Mohr, and in the presence

of the remaining eleven jurors, counsel for defendant

Dasha asked for and obtained leave to withdraw de-

fendant Dasha's plea of not guilty heretofore interposed

herein, and to enter a plea of guilty to the alleged of-

fense set forth in the indictment in the above-entitled

action, and defendant Dasha thereupon entered his plea

of guilty to the alleged crime set forth in the indict-

ment.

Counsel for defendant, Wong Din, thereupon re-

quested permission of the Court to re-examine the re-

maining eleven jurors, to ascertain whether or not the

withdrawal of the plea of not guilty by defendant

Dasha, and the entering of a plea by him of guilty

would prejudice them, or any of them, against the de-

fendant, Wong Din, which request was by the said Court

denied, and the motion to examine the remaining eleven

jurors overruled, to which ruling counsel for Wong Din

thereupon excepted, and a juror was chosen to fill the

vacancy caused by the retirement of the juror Mohr,

to which proceeding counsel for defendant Wong Din

duly excepted.

Thereupon the respective parties introduced evidence,

oral and documentary, upon the trial of the cause, and

after argument of counsel, the Court delivered its
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charge to the jviry, and said action was thereupon sub-

mitted to the jury for its decision; and after deliberat-

ing, the jury returned a verdict against said defendant,

Wong Din, finding him guilty as charged.

That to said verdict against him the said defendant:,

Wong Din, then and there excepted to at the time of

its rendition.

The following is all the evidence that Avas introduced

in the hearing of said cause, the objections made by the

defendant, the rulings made by the Court in respect

thereto, and the exceptions taken and reserved by said

defendant, Wong Din, upon said rulings.

Mr. McKINLEY.—^Before calling any witnesses on

the part of the Government, I desire to offer in evidence

the records of the District Court of the United States

for the Northern District of California, in the matter

of Lee Lum, No. 13,020i; in the matter of Gee Ting, No.

12,966; in the matter of Kwan Chue, No. 12,951; in the

matter of Wong Bark Lum, No. 13,032; and in the mat-

ter of Hom Yee, No. 12,955, together with the orders of

remand and the other papers in connection, therewith.

Mr. WEST.—I now desire to object to the admissibil-

ity of this evidence, on the ground that the indictment

sets out that these parties are charged with conspiracy

to land certain persons, the names of whom are un-

known, but who have previously applied for and ob-

tained writs of habeas corpus in this court, and we ob-

ject to the introduction now of any evidence showing

what these men's names were. We also object to any-
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thing going in on the ground that the indictment does

not show that the overt aet complained of postdated

the conspiracy.

The COURIT.—I will overrule your objection, and J

will let them go in.

The foregoing papers were admitted in evidence un-

der the above ruling; and stipulated by and between

United States attorney and the attorney for defendant,

Wong Din, that the original of said records or papers

may be used on the hearing of said appeal without

objection; the objection to the admissibility not being

Avaived, as urged on the trial in the District Court.

THOMAS T. BURNETT, called as a witness for the

United States, and being duly sworn, the following pro-

ceedings were hadr

Mr. WEST.—I object to the reception of any testi-

mony or evidence on the part of the witness, Thomas T.

Burnett, for the reason that said wtness is a codefend-

ant and co-conspirator, and any testimony that he

might give as to the commission of the alleged crime

by defendants, or either of them, is incompetent and

inadmissible until the corpus delicti has first been

proven.

The COURT.—Objection overruled.

Mr. WEST.—We take an exception.

The witness then proceeded on his direct examination

by the Government as follows:



44 Wong Din vs.

(Testimony of Tbomas T. Burnett.)

Mr. WOODWORTH.—Q. Mr. Burnett, where do yoil

live? A. 1628 Qay.

Q. Do you know the defendant, Dasha?

A. I do.

Q. And the defendant, Dempsey? A. Yes, sir.

Q. Do you know Wong Din, the Chinese defendant?

A. Yes, sir.

Q. Did you know, during his lifetime, William P.

Gamble, the deputy United States marshal?

A. Yes, sir.

Q. What official position did you last hold?

A. As a deputy sheriff.

Q. Under whose regime? A. Mr. Lackmann.

Q. You held the position until what time?

A. Until September, 1903, the middle of September,

1903.

Q. How long did you occupy that position?

A. About a year and eight months, a year and six

months.

Q. Where did you perform your duties as such jailer

or deputy sheriff? A. In the Broadway jail.

Q. In the Broadway jail, in this city and county of

San Francisco? A. Yes, sir.

Q. And this State? A. Yes, sir.

Q. Where is the Broadway jail?

A. It is on Broadway street, city and county of San

Francisco.

Q. W>re they or were they not employed on the

same shift with you?
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A. They were on the same shift.

Mr, WEST.—I object to any evidence in relation to

the positions of these different men, on the ground that

it is merely the opinion of this witness. The best evi-

dence of their appointments should be shown if they

desire to prove them.

The COURT.—The objection is overruled.

Mr. WEST.—I will save an exception.

Mr. WOODW^ORTH.—Q. You say they were jailers

with you? A. Yes, sir.

Q. How many jailers were there upon that shift?

A. Three.

Q. And those three were whom?

A. Myself, Dasha and Dempsey.

Q. What duties did Da^ha perform as a jailer upon

that shift?

A. He was a deputy and had charge of the top tier.

Q. Where were the Chinese prisoners kept?

Mr. WEST.—I object to this as incompetent, irrele-

vant and immaterial as against this defendant, Wong

Din.

The COURT.—^Tlie objection is overruled.

Mr. WEST.—I will note an exception.

A. In the yard, mostly all of them.

Mr. WOODWORTH.—Who had charge of the yard?

A. Mr. Dempsey.
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Q. Do I understand you to state that the Chinese

prisoners sent from the Federal Courts are kept in the

yard? A. Most all of them.

Mr. WEST.—I object to that as incompetent, irrele-

vant and immaterial.

The COURT.—Proceed with the case.

Mr. WEST.—I will note an exception.

Mr. WOODWORTH.—Q. When did you first form

the acquaintance of William P. Gamble, the deputy

United States marshal?

Mr. WEST.—I make the same objection to all this

line of questions, your Honor.

WITNESS (Continuing).—I knew Mr. Gamble all

the time I was there as a jailer.

Mr. WOODWORTH.—Q. What did Mr. Gamble do

in connection with the county jail in reference to the

discharge of his duties?

A. He came there and took away the Chinese pris-

oners when they were to be deported.

Q. Did he bring Chinese who had applied for writs

of habeas corpus to be confined in the county jail dur-

ing the pendency of the* proceedings? A. He did.

Q. What was the system in reference to entering

upon a docket the arrival of Chinese prisoners, whether

they were in the custody of Mr. Gamble or some other
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deputy marshal? What system was in vogue at the

county jail? What did you do?

A. When they came there, they came with a tag

and number, and their name upon the tags, and were

always designated by the number.

Q. How long have you known Wong Din, the defend-

ant here? A. I guess something over a year.

Q. Where did you first meet him?

A. At the jail.

Q. Can you approximate the time?

A. Well, I often met him there when he came there

with his attorney to see Chinese prisoners.

Q. Does he speak English? A. Yes, sir.

Q. Did you ever have anj' arrangement with the de-

fendants, Dasha, Dempsey, Mr. Gamble, the deputy

United States mai*shal, and the defendant, Wong Din^

—

Mr. WEST.—I object to that question as leading and

suggestive.

Mr. WOODW^ORTH. (Continuing.) Relating to the

substituting of Chinese; if so, kindly state what that

arrangement was.

Mr. WEST.—I object to that question as leading and

incompetent.

The COURT.—The objection is overruled.

Mr. WEST.—I will note an exception.

A. W^ell, Dasha and Mr. Dempsey and myself and

Mr. Gamble had an understanding.
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Mr. WOODWORTH.—Q. When did you first have

that understanding?

A. Don't know just exactly when it was,

Q. Approximate it, if you can,

A. March or April, 1903.

Q. Where did you effect that arrangement, or have

that understanding, as you term it?

A. Well, Mr. Gamble was spoken to at the jail.

Mr. WEST,—I object to any evidence of this kind, as

to any connection between Wong Din and Mr, Gamble

and Mr. Burnett. The district attorney is leading the

witness and suggesting the answer.

The OOUBT.—Proceed.

Mr. WiEST,—I will note an exception.

Mr. WOODWOEITH,—Q. Where was Mr, Gamble

spoken to about the arrangement of substituting Chi-

nese?

Mr, WEST.—I certainly object to that as incompe-

tent, irrelevant and immaterial.

The COURT.—The objection is overruled,

Mr, WEST.—I will note an exception.

A. I think that was somewhere in June, I think I

spoke to him in June, as near as I can recollect,

Mr. WOODWORTH.—Q. 1903?

A. Though I am not positive.
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Q. And at the jail in the city and county of San

Francisco? A. Yes, sir.

Q. When did the defendant,Wono- Din, speak to you,

or when did you spealv to him, about the substitution

of Chinese
;
just without my asking any questions, state

the whole transaction?

A. That was March or April, I think.

Q. Of what year? A. 1903.

Q. Was that the first conversation you had with the

defendant, Wong Din?

A. No; he used to often talk about these niatters.
•

Q. And how far back?

A. Well, it might have been back several months.

Q. Several months anterior to March or April, 1903?

A. Though I would not be positive on the months.

Mr.WEST.—^I now move to strike out this evidence,

on the ground that it has nothing to do with the con-

spiracy alleged in the indictment, which is stated as of

the 8th of August, 1903.

The COURT.—The motion will be denied.

Mr. WEST.—I will note an exception.

Mr. WOODWO'ETH.—Q. What was the purport of

the conversation that you had with the defendant,

Wong Din, in reference to the substitution of Chinese?

A. Well, he came there and wanted us to exchange

Chinese.
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Q. Came where? A. County jail.

Q. Who were present at that time?
'

A. I was present, Mr. Dasha and Mr. Dempsey.

Q. Were Mr. Dasha and Mr. Dempsey in hearing dis-

tance?

A. Well, I would not state positive about that. I

presume they were. We were generally all together

there.

Q. Did you have the conversation with Wong Din?

A. I had a conversation with him.

Q. Did you have charge of the door?

A. I did.

Q. What was that conversation with Wong Din?

A. He came there and wanted to change some Chi-

namen. T think that was three or four days before the

7th.

Q. The 7th of what? A. 7th of August.

Q. Three or four days prior to the 7th of August

Wong Din came to the county jail and wanted you to

change some Chinamen? Did he say how many?

A. Five, and I think on the night of the the seventh

of the same month he brought five Chinamen there and

changed them.

Q. We will revert to the three or four days prior to

the 7th of August. Did he specify any amount?

Mr. WEST.—I object to that as leading. There must

be some rule of evidence governing the examination.

The COURT.—The objection is overruled.
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Mr. WEST.—I will note an exception.

A. Yes.

Mr. WOODWORTH.—Q. What amount was men-

tioned by him?

A. Two hundred dollars for a man.

Q. Making it a thousand dollars? A. Yes, sir.

Q. What did you say to him at the time?

A. I told him that we would change them.

Q. Did you mention that fact to Dasha and Demp-

sey.

Mr. WEST.—I object to that on the ground that it is

incompetent, irrelevant and immaterial.

The C50UIIT.—The objection is overruled.

Mr. WEST.—I will take an exception.

A. They knew about it.

Mr. WOODWORTH.—Q. What happened on the 7th

of August, 1903, in reference to the defendant, Wong

Din?

A. He changed five men.

Q. Did he bring them to the jail?

A. Yes, sir; brought them to the jail and had his

men substituted and took away the other Chinamen.

Q. Who were present at the time of the substitu-

tion?

A. As near as I can recollect, we were all—Mr.

Dempsey, Mr. Dasha and myself.
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Q. Who went and got the men, those Chinese that

were to be turned loose?"

A. I could not say that, whether Mr. Dasha or

Dempsey, or both.

Mr. WEST.—I object to that as incompetent, irrele-

vant and immaterial, and not binding on the defendant,

Wong Din.

The COURT.—OTerruled.

Mr. WEST.—I will note an exception.

Mr. WOODWORTH.—Q. Then, as I understand you,

five Chinamen were brought down. Were they brought

from the yard or the upper tier?

A. Brought from the yard, as near as I can recol-

lect.

Q. When were those Chinese brought over and

changed, as you have detailed?'

A. I think the night of the 7th.

Q. About what time, if you can recall?

A. Between nine and ten.

Q. What became of the Chinese who had been in

the jail and who were changed—^those that took the

places of the Chinamen that were brought by Wong
Din from the outside?

A. They were placed in the cells where the others

were taken out of.

Q. And what became of the others who were taken,

out? A. They were let go.
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Q. Did you see them go from the county jail with,

Wong Din? A. I did.

Q. Have you ever seen them since?

A. No, sir.

Q. Did you ever see the five Chinese that came with

Wong Din?

Mr. WEST.—Did you state that they accompanied

Wong Din?

A. He brought five men, there. When he went away

he took with him the men whose places had been taken,

substituted, by the others. He would bring five men

to take away five.

Q. But you, however, swear, that he did take those

five men away?

A. No, I don't swear that Wong Din got the

men. You are getting at the proposition when Mr.

Gamble or Mr. Wong Din took them. When I get to

that, I will state that very clearly.

Mr. WOODWORTH.—What became of the five men

that were brought by Wong Din to txike the place of

Ihe five men that were set free?

A. Mr. Gamble took them to the steamer.

Q. And when did he do that?

A. On the 8th of August.

Q. The following day? A. Yes, sir.

Mr. WEST.—I object to that, on the ground that what

Mr. Gamble did is not binding on the defendant, Wong

Din.
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The COURT.—I will overrule the objection.

Mr. WEST.—I will note an exception.

Mr. WOODWORTH.—Q. When was the money paid,

Mr. Burnett, by Wong Din to you?

A. Some of it was paid on the night of the 7th.

Q. How much? A. I could not say.

Q. It was paid by whom? A. By Wong Din.

Q. Can you approximate it?

A. Well, I might say five or six hundred.

Q. Where was it paid? A. In the jail.

Q. Who were present at that time, if anyone else

was present?*

A. Well, there was Wong Ding present when he

paid it, Mr. Dasha and Mr. Dempsey and myself.

Q. Did they actually see the payment of the money

by Wong Din to you? A. They must have seen it.

Q. What did you do with the money which you re-

ceived on the evening of the 7th of August, 1908, from

the defendant, Wong Din?

A. It was divided up between Mr. GTamble, Mr.

Dempsey, Mr. Dasha and myself.

Q. Was Mr. Gamble there at the time?

A. No, sir.

Q. When did you pay him his share?

A. It might have run along a couple or three days,

I could not say.

Q. But, as I understand you, you paid Dempsey and

Dasha their share that same evening?
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A. That was what I got that night. I think there

was probably two or three days went by before I got it

all. What I got that night, they got their share of.

Q. When was the balance of the money paid?

A. Might have been a lapse there of two or three

days.

Q. What did you do with the money?

A. That was divided up.

Q. Among the three persons that you have enumer-

ated, Gamble, Dasha, Dempsey, as well as yourself?

A. Yes, sir.

Q. Did Wong Din ever give you any money on any

other occasion for the substitution of Chinese?

Mr. WEST.—I object to that question.

The COURT.—I will sustain the objection.

Mr. WEST.—I wish the record to show that I specif-

ically take exception to counsel's stating those matters

before the jury.

Mr. WOODWORTH.—That is all.

On cross-examination, the witness testified as fol-

lows:

Mr. WEST.—Q. Where were you employed, Mr. Bur-

nett, before you became a deputy sheriff?

A. I was employed on the California Street Rail-

road.

Q. You said on your examination in chief, I think,

that Dasha and Dempsey were present on the evening
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of the 7thj when the defendant, Wong Din, paid you five

or six hundred dollars; is that correct?

A. That is correct.

Q. Whereabouts in the county jail was that paid?

A. Well, I do not exactly know where. W^e were in

the office somewhere, but just which office we were in,

I do not know.

Q. But the whole four of you were together at that

time? ^

A. Well, Wong Din was there, and I think Dasha

and Dempsey were there, when he came back with the

money. But when I divided it up, Wong Din wasn't in

there.

Q. You divided it up there in the presence of all of

you, I suppose? A. Yes, sir.

Q. When was this conspiracy, or alleged conspiracy,

formed, Mr. Burnett. Do you know about when?

A. Well, it was March or April, I think.

Q. Who were the original parties to that conspir-

acy? A. Who was the original leader in it?

Q. Who were the original parties who discussed the

thing first with you? Was it Gamble, Dasha or Demp-

sey? '

A. Well, Dasha was the first man that I discussed it

with.

Q. And you had a discussion with him?

A. Yes, sir.

Q. Tell us what that conspiracy really was?
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A. Well, I couldn't say what words was passed in

it. It is too far off. I don't recollect.

Q. Was it a conspiracy formed to land Chinese gen-

erally?

A. Yes. Kind of looks that way, don't it?

Q. That was the conspiracy that was formed?

A. Yes, sir.

Q. Formed by you four men to land Chinamen gen-

erally? A. Yes, sir, to land Chinamen.

Q. And that agreement, you say, was come to, early

in March or April of 1903, or was it earlier than that?

I may be mistaken in £Ee dates.

A. What do you mean by "earlier than that"?

Q. When the agreement' was come to between Dasha,

Dempsey and yourself. About what time in the year

1903 was that, if it was in 1903?

A. I just stated there, I think it was somewhere

along in March or April. I am not certain. I am not

certain how far back. For several months.

Q. And it was some time after that that you had

come to this conclusion or agreement, as you call it, or

understanding, fo switch Chinese, that you met the de-

fendant, Wong Din, and had a talk with him about it,

is that correct?

A. He came there at the jail and spoke to us about

it.

Q. He came to the jaii after you had come to this

conclusion that you would switch Chinese for anyone, is

that correct?
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A. He came there at the jail and spoke to us about

it;

Q. He came to the jail after you had come to this

conclusion that you would switch Chinese for anyone, is

that correct?'

A. Well, I do not know what you mean putting it

just that way, and I do not know as I can swear it just

that way. He had often spoke about switching China-

men.

Q. The agreement that you and Dasha and Dempsey

had was an agreement to exchange Chinese?

A. Yes, sir.

Q. And it was after you had come to that conclusion

among the three of you, that Wong Din spoke to you

and asked you to change these five Chinamen for him, is

that correct?

A. We must have had an understanding before he

came along or we would not have changed his men for

him.

Q. You had that understanding? A. Yes, sir.

Q. And you think that was early in 1903?

A. Well, I did not say it was early. I do not know

exactly how far back it went. I am trying to get this

thing and the facts of it in this; case, but I am not going

back six or seven months and try to hunt up something

I cannot honestly swear to.

Q. But I want you to tell me approximately the time

that you and Dasha and Dempsey came to the conclu-

sion or agreement that you would switch Chinese?
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A. Well, I just stated to you a few moments ago, as

far as I can recollect.

Q. Your recollection was that you thought it was in

March or April, 1903, somewhere along there?

A. Yes, sir.

Q, And it was a few days before the 7th of August,

you say, that Wong Din came to you and wanted to

change these five Chinamen you speak of?

A. Yes, sir.

Q. Whereabouts were you when you came to the

agreement with Wong Din to switch these Chinamen,

if you came to one, as near as you can recollect?

A. It was in the jail,

Q. Were Dasha and Dempsey present at that time?

A. I rather think they were.

Q. They were generally present when you had any

discussion, of course, on this question of switching

Chinese, were they not?

A. If they were there, yes.

Q. Were they on duty at that time?

A, Well, once in a while some of them might take

a night off. Just when that night it was, I do not know.

I do not know exactly how far back or when it was.

Q. But you are satisfied that they were present at

the time that Wong Din came there a few days before

the 7th of August?

A. I am satisfied on that.

This was all the testimony offered by the Govern-

ment, and it rested its case.
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Tthe case was thereupon opened for the defendant, and

WONG DIN, defendant, was called as a witness in his

behalf, and testified as follows:

Mr. WEST.—Q. Do you speak English, Wong?

A. Not much.

Q, Do you speak English? I would ask that Mr.

Jones be sworn as an interpreter.

The COURT.—Very well. Call him.

Mr. W^EST.—I will ask that Mr. Jones be sworn as

the interpreter.

The COURT.—He is the regular interpreter.

Mr. WEST.—Q. You are the defendant, Wong Din,

in this case? A. Yes.

Q. Did you at any time ever have any agreement

with Dasha, Dempsey and Burnett, any one or two of

your codefendants, for the purpose of changing Chinese

that were trying to enter this country?

A. No. I had no discussion on that subject with

them.

Q. Did you at any time ever pay Thomas T. Burnett

or any of the other codefendants, any money to induce

them to exchange Chinese for you? A. No.

Mr. WEST—That is all.

On cross-examination the witness testified as follows:

Mr. WOODWORITH.—Q. Do you know Burnett?

A. I do not know whether that is hi» name or not.



The United States of America. 61

(Testimony of Wong Din.)

Q. The gentleman who testified here with the little

chin whiskers, the gentleman who was on the stand this

morning? A. I recognize him.

Q. How long have you known him, Wong Din?

A. I knew him last year.

Q. Do you know Dasha at the county jail?

A. I saw him at the jail once.

Q. When did you first see him at the county jail?

A. I have seen him in Chinatown often.

Q. Also seen him in Chinatown, have you?

A, Yes, sir.

Q. How did you come to see him at the jail?

A. I went to see a friend with a lawyer.

Q. What was the name of the lawyer?

Mr. WEST.—I object to that as incompetent, irrel-

evant and immaterial, not proper cross-examination.

A. Mr. Worley.

Q. Do you know Mr. Dempsey?

A. Which one is called Dempsey? I do not know

which one is called Dempsey.

Q. Did you ever go to the county jail in the evening

and see Mr. Burnett?

A. I was there. I went with a friend, but I was not

allowed to go in.

Q. Who was the friend?

Mr. WEST.—I object to that as incompetent, irrel-

evant and immaterial, and not proper cross-examina-

tion. f
!
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The COUET.—1 overrule the objection.

Mr. TN^EST.—Note an exception.

A. I do not know who he was. He called me to go.

Q. And when was this that you visited the county

jail in the evening with a friend?

A. About a year ago.

The defendant then rested his case.

No more testimony was introduced upon either side,

and the foregoing constitutes all the testimony in said

case.

The Court instructed the jury as follows, viz.:

The COURT (Orally).—^Gentlemen of the Jury: In

your consideration of this case, you will bear in mind

that it is a presumption of law that the defendant is

innocent, and he is entitled to the benefit of that pre-

sumption throughout your deliberations in the case, and

before you are warranted in returning a verdict oif

guilty against him, you must be satisfied, beyond all

reasonable doubt, that he is guilty of the charge. It is

not suflQcient that you may believe that there is a prob-

ability of the truth of the charge made in the indict-

ment, but the evidence must produce in your minds a:

belief of guilt beyond a reasonable doubt before you can

properly pronounce the defendant guilty.

The fact that the defendant is indicted for an alleged

crime is no evidence against him whatever on the ques-

tion of his guilt or innocence.
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And I may say to you, gentlemen, that the fact that

two of his codefendants have pleaded guilty to the

charge contained in this indictment in your hearing can-

not be taken as any evidence whatever against this

defendant. You are to decide the case solely upon the

testimony to which you have listened, and base your

verdict upon that alone, and not allow your minds to be

in the least prejudiced by the fact that two of the de-

fendants have pleaded guilty.

The indictment in this case charges that William F.

Dasha, Thomas J. Dempsey, Thomas T. Burnett and

Wong Din, at the time and place therein stated, entered

into a conspiracy to unlawfully and knowingly aid and

abet the landing in the United States at the port of San

Francisco, from vessels plying between China and the

United States, Chinese persons who were not members

of the classes of Chinese who were permitted by the

laws of the United States, to enter and remain within

the United States, for the reason that they had filed and

caused to be filed in the District Court of the United

States, for the Northern District of California, petitions

for a writ of habeas corpus, on the ground that they

were natives of the United States of America, and en-

titled to remain here, which writs of habeas corpus had

been decided adversely to the claims of the petitioners

and said Chinese persons had been ordered by said

Court to be deported from the United States to the

Empire of China. The charge is that there was a con-

spiracy upon the part of the defendants named to pre-
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vent their deportation to China, and to aid and abet

their landing in the United States.

The next allegation of the indictment is that to effect

the object of the conspiracy, the defendant, Wong Din,

at the time therein set forth, in the city and county of

San Francisco, knowingly paid and procured to be paid

to Dasha, Dempsey and Burnett, who were deputy

sheriffs of the city and county of San Francisco, as-

signed to duty at the county jail or said city and county

of San Francisco, where five Chinese persons were con-

fined aw^aiting deportation to China under the orders

of the District Court of the United States of this dis-

trict, a sum of money, for the purpose of inducing Dasha,

Dempsey and Burnett to substitute and to cause and

to procure to be substituted in the place and stead of

the five Chinese persons who were then and there await-

ing deportation to China, fiv^e other Chinese persons.

These are the essential allegations of the indictment:

First. The conspiracy to aid and abet the unlawful

landing of those Chinese referred to in the indictment;

and second, the performance by one of the defendants

of an overt act—^that is, some act for the purpose of

effecting the conspiracy and alleged in the indictment

to be the payment of money to those deputy sheriffs

for the purpose of inducing them to consent to the sub-

stitution.

It is incumbent upon the Government to prove these

allegations beyond all reasonable doubt, and before you

would be warranted in returning a verdict of guilty you

must be entirely satisfied of the guilt of the defendant,
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or else you must give him the benefit of the presumption

of law that he is innocent and return a verdict of not

guilty.

The only defendant who is upon trial before you is the

defendant Wong Din, the only one.

The gist of the crime of conspiracy is the unlawful

combination and agreement. If you believe from the

evidence in this case beyond a reasonable doubt that the

defendant formed an unlawful combination, or, in other

words, entered into a conspiracy to commit an offense

against the United States charged in the indictment,

and the performance of the overt act charged in the in-

dictment in furtherance of the combination and con-

spiracy has been proven, you would be warranted in

rendering a verdict of guilty.

Now, in regard to the testimony given by the wit-

ness Burnett, I instruct you that it is your duty to weigh

his testimony precisely as you would that of any other

witness.

Of, course, gentlemen, you cannot escape the con-

clusion that he is a man of depraved moral character

—

that, of course, is evident from his testimony. Of

course, it is possible, however, for a man of bad moral

character to tell the truth, and the question for you to

determine is whether his testimony is true. You will

consider his manner upon the stand, the reasonableness

of his testimony, and whether or not he has any motive

for swerving from the truth in any way, and in consid-

eration of all these matters you will give to his evidence

the credence to which you think it is entitled.
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In other words, it is for jou to determine whether

YOU believe his testimony or not. If you believe his tes-

timony, why, as a matter of course, it would be your

duty to art upon it. If you do not believe it, or if there

is in your mind a reasonable doubt as to its truth, then

il will be your duty to give the defendant the benefit of

the douibt and return a verdict of not guilty. Of course,

you are to view his testimony with caution, but if, after

having carefully considered it, you are of the opinion

that you believe it and are willing to found a verdict

upon it, why that is your privilege to do it.

Tlie charge in the indictment is that the conspiracy

was to aid and abet the unlawful landing of Chinese

persons from vessels. I charge that if it appear from

the evidence that certain Chinese persons had come

from China to the United States on vessels, and made

application to land in the United States, but were de-

tained and confined in the county jail of the city and

county of San Francisco pending determination of their

right to be and remain in the United States, or pending

the execution of orders of deportation, that then such

Chinese persons were not landed in the United States,

so long as they remained in custody pending the deter-

mination of their right to land, and if, under those cir-

cumstances the defendants conspired together to sub-

stitute, in the place and stead of the Chinese persons

confined in the county jail awaiting deportation under

the orders of Court, certain other Chinese persons so as

to enable those Chinese who had been ordered deported

by this Court to go at large in the United States, not-
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withstanding such orders of deportation, then in that

case, you would be warranted in finding that they con-

spired together for the purpose of unlawfully aiding

and abetting the landing of those Chinese in the United

States, and if you further find that after such conspiracy

was so entered into, that the overt act mentioned in the

indictment was performed, as charged in the indict-

ment, then you would be warranted in finding the de-

fendant guilty.

With those instructions, gentlemen, you may retire

to consider your verdict.

That to the charge as given by the Court the defend-

ant then and there duly excepted.

That at the proper time and before the argument to

the jury the defendant requested of the Court that the

following instructions be given the jury, viz.:

1. I charge you that a mere preponderance of evi-

dence in a criminal case is not sufficient to justify a

verdict of guilty.

The defendant is entitled to the presumption of in-

nocence, and the burden of establishing his guilt rests

upon the prosecution. I instruct you that it is not

sufficient that the circumstances proved coincide with,

account for, and therefore render probable the hypothe-

sis of guilt asserted by the prosecution, but they must

exclude to a moral certainty and beyond a reasonable

every other hypothesis but the single one of guilt, or

the jury must find the defendant not guilty.
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That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

2. Strictly speaking, the burden of proof, as those

words are understood in criminal law, is never upon

the accused to establish his innocence or to disprove

the facts necessary to establish the crime for which he

is indicted. It is on the prosecution from the begin-

ning to the end of the trial, and applies to every ele-

ment necessary to constitute the crime.

That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted.

3. If there exist in the mind of a juror a reasonable

doubt as to the truth of the charges made in the in-

dictments, it is the duty of such juror to give the de-

fendant the benefit of that doubt, and to advocate and

vote for his acquittal. Then, what is reasonable doubt r

It is a term often used, probably well understood but

not easily defined. It is not mere possible doubt; be-

cause everything relating to human affairs and depend-

ing on moral evidence is open to some possible or imagi-

nary doubt. It is that state of the case which, after

the entire comparison and consideration of all the evi-

dence, leaves the minds of the jurors in that condition

that they cannot say they feel an abiding conviction,

to a moral certainty, of the truth of the charge. The

burden of proof is upon the prosecution.

All the presumptions of law independent of evidence

are in favor of innocence and every person is presumed to
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be innocent until he is proved guilty. If upon such proof

there is reasonable doubt remaining, the accused is en-

titled to the benefit of it by an acquittal. For it is not

sufficient to establish a probability, though a strong-

one arising from the doctrine of chances, that the fact

charged is more likely to be true than the contrary; but

the evidence must establish the truth of the charge to a

reasonable and moral certainty; a certainty that con-

vinces and directsi the understanding, and satisfies

the reason and judgment of those who are bound to act

conscientiously upon it.

That the said Court refused to give the said instruc-

tion, to which ruling the said defendant then and there

duly excepted,

4. The evidence in a criminal case must satisfy the

jury to a moral certainty and beyond a reasonable

doubt; that is, it must entirely satisfy the jury of the

guilt of the defendant before they can acquit. If the

jury are not entirely satisfied, they should a(!quit.

5. The presumption that the defendant is innocent

of the crimes with which he is charged accompanies'

him throughout the trial, and throughout the delibera-

tions of the jury and until they arrive at a verdict. In

considering the evidence the jury must constantly bear

in mind the presumption of law that the defendant,

is innocent, and in reaching a verdict they must view

the evidence in the light of this presumption; and as.

thus viewed, unless the evidence satisfies their minds-

to a moral certainty and beyond a reasonable doubtt

that the defendant is guilty, it is their duty to give
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effect to the presumption of his innocence and to find'

him not guilty.

6. You must not be satisfied by a mere probability-

of the truth of the charges in the indictment, but the

evidence must produce in your minds an assurance

and certainty of guilt beyond a reasonable doubt before'

you can properly pronounce the defendant guilty.

That the said Court refused to give the said instruc--

tions, to which ruling the defendant then and there

excepted.

7. I charge you that the defendant Wong Din can-

not be convicted of the charge set forth in the indict-

ment on the mere extrajudicial confession of a defend-

ant in this action, unless such confession is corrobo-

rated in a material and substantial manner by evi

den€e aliunde as to the corpus delicti.

That the said Court refused to give the said instruc-

tion, to which ruling the defendant then and there duly;

excepted.

8. I charge you that you cannot find the defendant

,

Wong Din, guilty of the crime of conspiracy unless your

are satisfied to a moral certainty and beyond all rea-

sonable doubt that the alleged conspiracy was formed

by the defendants Dasha, Dempsey, Burnett and Wong'

Din. But if you find that the conspiracy was formed

by the three first named, and the said Wong Din did



The United States of America. Yl

not conspire, confederate or agree with the said Daslia,,^

Dempsey and Burnett to commit an offense against thcj

United States, but merely paid them a certain sum of.^

money to exchange or substitute Chinese, I charge you

that such payment would not be an overt act in fui-"

therance of said conspiracy so far as the said Wong

Din is concerned, but would only be such an overt acti

as to bind the defendants Dasha, Dempsey and Bur-

nett, and you must therefore acquit the said Wong Din.

That the said Court refused to give said instruction,

to which ruling the defendant then and there excepted.

That after receiving the charge of the Court, the

jury retired and subsequently came into court and re*

turned a verdict finding the defendant, Wong Din,

guilty as charged.

That to said verdict finding him guilty the defend-

ant Wong Din, then and there duly excepted.

That thereafter the said defendant, Wong Din, hav-

ing been called before said Court for judgment, and.

having been duly arraigned for judgment, his counsel

thereupon made in open Court a motion for a new trial

on behalf of the said defendant, which said motion for

a new trial is as follows:
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"In the District Court of the United States, in and for the.

Northern District of California.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

\

AVM. F. DASHA, THOS. J. DEMiPSEY,

THOS. T. BURNETT, and WONG
DIN,

Defendants,
j

Motion for New Trial.

To the Clerk of the Above-entitled Court, and Marshall

B. Woodworth, United States Attorney:

You will please take notice that on Saturday, the

9th day of April, 1904, at the opening of court on said

date, or as soon thereafter as counsel can be heard,

the defendant, Wong Din, will move said Court to set

aside and vacate the verdict of the jury herein, and to

grant said defendant a new trial in said cause, upon

the following grounds, to wit:

1. Insufl&ciency of the evidence to justify said ver-

dict, and that the same is against the law.

2. Errors of the Court occurring at the trial af-

fecting the substantial rights of the defendant, and to

which exceptions were duly taken.
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3. That the indictment fails to state an offense

against the laws of the United States.

4. That the Ck)urt erred in its charge to the jury.

Respectfully,

BERT SOHLESINGER,

Attorney for Defendants."

That said motion was denied, to which ruling de-

fendant excepted.

And thereafter said defendant, Wong Din, made,

presented and filed his motion in arrest of judgment,

herein, which said motion in arrest of judgment is as«i

follows

:

"In the District Court of the United States, in and for theS

Nortlwrn District of California.

UNITED STATES OF AMERICA, \

Plaintiff,
j

vs.
/
f

WM. F. DAlSHA, THOIS. J. DEMPSEY, ^

THOS. T. BURNETT, and WONG
DIN,

i

Defendants.
/

Motion in Arrest.

The defendant, Wong Din, in the above-entitled cause,

moves the Court in arrest of judgment herein upon the

following grounds:

I. That the indictment herein does not state any

facts sufficient to constitute an offense against the laws

of the United States.
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II. That the said indictment does not set forth the

nature or cause of the accusation against the said de-

fendant, Wong Din, with sufficient clearness, precision

or certainty to have enabled him to make his defense.

III. That the said indictment fails to show whether

the time of the alleged conspiracy antedates the time

of the overt act, and the said indictment fails to show

that the alleged overt act postdates the time of the

alleged conspiracy.

Eespectfully,

BEET SOHLESINGEE,

Attorney for Defendants."

That after argument the Court took said motion un-

der advisement, and thereafter denied the said motion

in arrest of judgment, to which ruling the said defend-

ant then and there duly excepted.

That the said Court thereupon pronounced its judg-

ment, wherein and whereby it sentenced the said de-

fendant, Wong Din, to imprisonment in the county jail

in the city and county of San Francisco, State of Cali-

fornia, for the period of one year.

That to said judgment, the said defendant then and

there duly excepted.

Wherefore, defendant, Wong Din, presents the fore-

going as his bill of exceptions, and prays that the siame

may be settled and allowed.

BEBTT SCHLESINOEE,

Attorney for Defendant, Wong Din.
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CERTIFICATE OF SETTLEMENT.

The foregoing bill of exceptions having been dulj

prepared and presented by the plaintiff for settlement

within due and legal time, and in due and proper man-

ner, and in all respects according to law, I hereby cer

tify that the foregoing bill of exceptions is in all re-

spects full, true and correct and contains all the evi-

dence and proceedings in the cause, and the same is

hereby approved and settled by me as the bill of ex-

ceptions in said action.

Dated July 2d, 1904.

JOHN J. DE HAVEN,

United States District Judge, for the Northern Dis-

trict of California.

The foregoing bill of exceptions is correct.

June 30, 1904.

BERiT SOHLESINGEK^

Atty. for Deft. Wong Din.

MARSHALL B. WOODWORTH,
United States Attorney.

[Endorsed]: Filed Jul. 2, 1904. Geo. E. Morse, Clerk.

By J. S. Manley, Deputy Clerk.

Cost Bond of Defendant Wong Din.

Know all men by these presents: That we, Wong

Din, as principal, and R. H. Jones, Jr., of the city and

county of San Francisco, State of California, and

Charles D. O'Connor, Jr., of the same place, sureties,
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are held and firmly bound unto the United States of

America, in the full and just sum of one hundred dol-

lars (flOQ.OO), to be paid to the United States; to which

payment, well and truly to be made, we bind ourselves,

our heirs, executors, and administrators, jointly and

severally, by these presents.

Sealed with our seals and dated the thirteenth day

of July, A. D. 1904.

Whereas, lately, at a session of the District Court of

the United States, in and for the Northern District of

California, in a criminal action pending in said court,

and entitled "United States of America, plaintiff, vs.

William F. Dasha, Thomas J. Dempsey, Thomas T. Bur-

nett and Wong Din, Defendants, numbered 4147," a

final judgment was rendered against the said' defend-

ant, Wong Din, and the said Wong Din obtained a writ

of error and lodged a copy thereof in the clerk's office

of the said court to reverse the said judgment in the

aforesaid action, and a citation directed to the United

States, citing and admonishing it to be and appear at

a United States Circuit Court of Appeals for the Ninth

Circuit on the 20th day of June, 19<04 ; but the time for

filing record and docketing said caiuse in the United

States Circuit Court of Appeals was enlarged to and

including the 19th day of July, 1904, by order of Hon

orable John eT. De Haven, Judge of the District Court

for the Northern District of California, made and en-

tered in said cause.

Now, the condition of the above obligation is sucu

that if the said Wong Din shall prosecute said writ of
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error to effect, and answer all costs and damages, if he

fail to make his plea good, then the above obligation

to be void; else to remain in full force and virtue.

In witness whereof, we have hereunto set our hands

and seals, this 13th day of July, A. D. 1&04.

WONG DIN. [Seal]

E. H. JONEiS, Jr. [Seal]

O. D. O'CONNOR, Jr. [Seal]

Taken and acknowledged before me this 13th day of

July, 1904.

E. H. HEACOCK,

United States Commissioner for the Northern District

of California, at San Francisco.

Approved :

BENJ. L. McKINLEY,

Assist. United States District Attorney.

United States of America,

Northern District of California,
j>

ps.

City and County of San Francisco.

R. S. Jones, Jr., and C. D. 0'Ck)nnor, Jr., the sureties

named in the foregoing bond on writ of error, being

duly sworn, each for himself, and not one for the other,

depose and say, that they are residents and household-

ers in the city and county of San Francisco, State and

Northern District of California, and are worth the sum

mentioned in said bond on writ of error, as a penalty
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thereof, over and above his just debts and liabilities,

and exclusive of property exempt from execution.

R. H. JONES, Jr.

0. D. O'CONNOR, Jr.

Subscribed and sworn to before me this 13th day of

July, 1904.

E. H. HEACOCK,

U. S. Commissioner, Northern District of California.

[Endorsed]: Filed Jul. 13, 1904. Geo. E. Morse,

Clerk. By John Fouga, Deputy Clerk.

Writ of Error (Copy.)

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honorable,

the Judge of the District Court of the United States

for the Northern District of California, Greeting:

Because, in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

District Court, before you, or some of you, between

United States of America, defendant in error, a mani-

fest error hath happened, to the great damage of the

said Wong Din, plaintiff in error, as by his complaint

appears.

We being willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command you, if

judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-
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ings aforesaid, with all things concerning the same, to

the United States Circuit Court of Appeals, for the

Ninth Circuit, together with this writ, so that you have

same at the city of San Francisco, in the State of

California, on the 20th day of June next, in the said

Circuit Court of Appeals, to be then and there held,

that the record and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error, what

of right, and according to the laws and customs of the

United States, should be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United States,

the 21st day of May, in the year of our Lord one thou-

sand eight hundred and ninety-four.

[Seal] GEO. E. MORSE,

Clerk of the United States District Court, Northern Dis-

trict of California.

Allowed by:

JOHN J. DE HAVEN,

U. S. District Judge.

[Endorsed]: Lodged in clerk's office of the U. S. Dis-

trict Court for the Northern District of California, for

Defendant in Error, this 21st day of May, 1904. Geo.

E. Morse, Clerk.
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Clerk's Certificate to Transcript-

United Sftates of America, "|

Northern District of California. J

I, George E. Morse, Clerk of the District Court of the

United States for the Northern District of California,

do hereby certify and return to the Honorable, the

United States Circuit Court of Appeals, for the Ninth

Circuit, that the foregoing volume, consisting of 65

pages, numbered from 1 to 65, inclusive, is a true and

complete transcript of the records, proceedings, plead-

ings, orders, judgment and other proceedings in said

case as to defendant Wong Din, and of the whole there-

of, as appears from the original records and files of

said court, made up pursuant to praecipe filed by plain-

tiff in error. And I further certify and return that

I have annexed to said transcript, and include within

said paging the original citation, writ of error, and

proof of service thereof. And I further certifj'^ that

the cost of said record, amounting to thirtj^-two dol-

lars and thirty cents ($32.30) has been paid by plaintiff

in error.

In witness whereof, I have hereunto set my hand

and affixed the seal of said Court at San Francisico, in

the Northern District of California, this 19th day of

July, in the year of our Lord one thousand nine hundred
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and four, and of the Independence of the United States,

the one hundred and twenty-ninth.

[Seal] GEO. E. MORSE,

Olerk.

By John Fouga,

Deputy Olerk.

[Endorsed]: No. 1007. United States Circuit Court of

Appeals for the Ninth Circuit. Wong Din, Plaintiff in

Error, vs. The United States of America, Defendant in

Error. Transcript of Record. Upon Writ of Error t<^

the United States District Court, for the Northern Dis-

trict of California.

Filed July 19, l^M. F. D. MONCKTON,

Clerk.

By Meredith Sawyer,

' Deputy Clerk.

In the United States Circuit Court of Appeals, for the Ninth

Circuit.

WONG DIN,

Plaintiff in Error,

vs.

THE UNITED STATEB OF AMER-
ICA,

Defendant in Error.

Stipulation Admitting Plaintiff in Error to Bail-

It is hereby stipulated and agreed, that if agreeable

to above-named court, the said plaintiff in error may be
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admitted to bail pending the determination of his writ

of error granted in; the above-entitled cause in an

amount not to exceed three thousand dollars.

Dated July 20, 1904.

BEET SOHLESINiGEE,

Attorney for Plaintiff in Error.

MAKSHALL B. WOODWO'RTH,

U. S. Attorney.

[Endorsed]: No. 1097. In the United States Circuit

Court of Appeals, for the Ninth lOircuit. Wong Din,

Plaintiff in Error, vs. United States of America, De-

fendant in Error. Stipulation Admitting Plff. in Er-

ror to Bail. Filed Jul. 20, 1904. Frank D. Monckton,

Clerk. By Meredith Sawyer, Deputy Clerk.

In the United States Circuit Court of Appeals, for the Ninth

Circuit.

WONG DIN,

Plaintiff in Error,

vs.

No.

THE UNITED STATES OF AMEK-I

ICA,

Defendant in Error.

Order Grrnting Supersedeas and Admitting to Bail.

A writ of error having been granted Wong Din, the

plaintiff in error herein, in the above-entitled action,

it is ordered upon motion made in his behalf, that a

supersedeas upon the judgmient in said writ mentioned
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be, and the same is hereby granted; and it is further

ordered that pending the determination of the said writ

of error, the said Wong Din, be, and he is hereby ad-

mitted to bail in the sum of three thousand dollars, the

sureties to justify before the clerk of the above-named

court, upon notice to the United States Attorney for

the Northern District of California ; and upon furnish-

ing said bail, it is ordered that the said Wong Din be

released and discharged from imprisonment on said

judgment.

Dated July 20, A. D. 1904.

WM. W. MORROW,
U. S. Circuit Judge.

[Endorsed]: No. 1097. United States Circuit Court

of Appeals, Ninth Circuit. Wong Din, Plaintiff in Er-

ror, vs. The United States of America, Defendant in Er-

ror. Order Granting Supersedeas and Admitting to

Bail. Filed Jul. 20, 1904. Frank D. Monckton, Clerk.

By Meredith Sawyer, Deputy Clerk.

Bond to Appear.

THE AETNA INDEMNITY COMPANY.

Executive Offices: 68 William St., New York.

United States of America, \

I ss.
—

Northern District of California.
J

Be it remembered, that on the 4th day of August,

1904, before the undersigned, clerk of the United States

Circuit Court of Appeals, for the Ninth Orcuit, per-
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sonally appeared Wong Din, as principal, and the Aetna

Indemnity Company of Hartford, Connecticut, a corpora-

tion existing under the laws of the State of Connecticut,

and authorized under the laws of the State of California

to become sole surety and doing business therein,

as surety, jointly and severally acknowledged them-

selves to be indebted to the United States of America

in the sum of three thousand dollars, separately to be

levied and made out of their respective goods and chat-

tels and lands and tenements, to the use of the United

States.

The condition of the above recognizance is such that

whereas an indictment was found by the grand jury

of the United States for the Northern District of Cali-

fornia., and filed on the 27th day of October, 1903, in

the District Court of the United States for the North-

ern District of California, charging William F. Dasha,

Thomas J, Dempsey, Thomas T. Burnett, and Wong

Din with wickedly, corruptly, unlawfully, and feloni-

ously conspiring, combining, confederating and agree-

ing together with divers other persons, whose true

names are to the Grand Jurors unknown, to commit

an offense against the United States, in violation of the

provisions of section 5440' of the Revised Statutes of

(he United States; and whereas the said Wong Din was

thereafter brought to trial on said indictment befo^'e
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a jury and said United States District Court, was tliere

found guilty and sentenced to be imprisoned in the

county jail of the county of Alameda, State of Califor-

nia, for the period of one year; and whereas the said

Wong Din is now serving out said sentence; and whereas

said Wono- Din sued out in the United States Circuit

Court of Appeals, for the Ninth Circuit, a writ of error

to said District Court;

And whereas, by an order made and entered by Hon-

orable W. W. Morrow, Judge of the United States Cir-

cuit Court for the Ninth Circuit, for the Northern Dis-

trict of California, on the 20th day of July, 1904, the

said Wong Din has been admitted to bail, pending, the

determination in said United States Circuit Court of

Appeals, for the Ninth Circuit, of said writ of error,,

in the sum of three thousahd dollars (|3,000), the sure-

ties to justify before the Clerk of said United States

Circuit Court of Appeals.

Now, therefore, if the said Wong Din shall personally

appear and render himself in judgment on the final

determination in said United States Circuit Court of

Appeals, for the Ninth Circuit, of said writ of error, at

or before the said District Court of the United States

aforesaid, or whenever or wherever he may be required

to answer said judgment, and all matters and things

that may be objected against him, whenever the same
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may be prosecuted, and render himself amenable to any

and all lawful orders and process in the premises, and

not depart the said District and said Court without

leave first obtained, and, if said writ of error shall be

dismissed, shall appear and render himself in execution

of the judgment herein, then this recognizance shal)

be void; otherwise to remain in full effect and virtue.

WONG DIN. [Seal]

[Seal] JUDSON C BRUSIE. ([IS'eal]

PAUL M. NIPPERT. [Seal]

Taken and acknowledged before me this 4th day of

August, 1904.

[Seal] F. D. MONOKTON,

Clerk United States Circuit Court of Appeals, for the

Ninth Circuit.

[Endorsed]: No. 109-7. U. S. arcuit Court of Ap-

peals for the Ninth Circuit- Wong Din, Plff. in Error.

vs. The United States of America. Bond to Appear.

Form of Bond and Sufficiency of Surety Approved,

Aug. 4, 1904. D. E. McKinlay, Assistant U. S. Attor-

ney. Piled August 4, 1904. F. D. Monckton, Clerk.


